
Business Succession Paper 

OWNER’S EXIT STRATEGIES 

This paper and speech concern planning for an individual’s separation from ownership of 
part of a commercial business entity. For another day’s presentation are left, among other things, 
these situations: a business entity’s separation from owning another commercial business entity, 
and an individual’s cessation of working for a commercial business entity.  

The organization of this presentation is sub-presentations built around the several 
possible means for a separation, voluntary and involuntary. The means presented here are these: 
(1) transfer before death by sale, (2) transfer at death by inheritance, will or revocable living 
trust, (3) transfer before death to management by a child or children, (4) transfer before death to 
other management members, (5) transfer by holding an initial public offering, (6) involuntary 
transfer before death (i) to  a bankruptcy estate, (ii) by divorce, (iii) by disability not followed 
shortly by death, or (iv) intra-owner disputes, and (7) winding up and termination (dissolution).  

The financial planner’s role here is critical, especially with respect to means (1) – (4). 
The financial planner’s role includes timing the transfer as a piece in the business owner’s life 
plan, and referring in other advisors to consult and implement the transfer. 

The CEPA is an earned certification for a Certified Exit Planning Advisor, granted by the 
Exit Planning Institute, www.exit-planning-institute.org.  

I. SALE OF A BUSINESS INTEREST 

What a dream come true to sell your business for millions while young enough to spend 
the millions carefully and completely. No worries! This is the ideal for many, while (3) [children 
to succeed] is the pinnacle for others.  

A. What’s Involved?  

The sale is either the transfer of (1) your equity interest in the company (corporate stock, 
membership interest, partnership interest, “Stock”), or (2) the actual assets of the company. If 
less than 100% of the company is involved, the sale is of Stock. If 100% of the ownership is 
selling, whether the transaction is the sale of Stock or sale of assets depends significantly on the 
bargaining capacity of the buyer and seller, but turns on (a) the likelihood the company will have 
continuing liability risks, and (b) the federal income tax basis of the property to be sold.  

Before taking the marketing step, the Sellers must engage both lawyer and accountant, as 
there is legal strategy and accounting action to undergo. Do not, under any set of circumstances 
skip this as the beginning step. Lawyers and accountants are not for the limited use of cleaning 
up a deal, as both are trained and have experience in planning for your benefit, so use them for 
front-end planning. You serve your interest best by encouraging your business, legal, accounting, 
and marketing advisors to work together, sharing information and ideas as a single team. (In 
some industries, additional advisors are needed: insurance advisors, appraisers.) 

A company or its Stock is marketed formally by business brokers or by investment 
bankers, and informally by the owner getting the word out in the industry and to targeted 
communities. A private equity source may be the contact and the buyer.  

Before any potential buyer is to obtain access to company information, the prospect must 
sign a confidentiality agreement drafted by the seller’s lawyer for this specific deal. 
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1. Enter into a contract for the sale (perhaps preceded by a letter of intent). It will take 
weeks or months to negotiate an acceptable deal. The buyer then conducts its due 
diligence review of operations, personnel, litigation and other risk factors, and 
financial information. The buyer will have a right to terminate the deal based on the 
due diligence. This process will usually take weeks or months. 

Sometimes, this process is more in the nature of an auction, meaning the seller must 
spend time gathering the information a buyer will want, and then making that 
information available for buyers to make an offer. This information is often called a 
“data room” named after a favorite means used to sell oil and gas producing 
properties, but now includes an Internet site with the data. The contract for sale is 
then signed at the end, the form for the contract having been included in the data 
room package. 

2. The seller and buyer then comply with the terms of the contract to prepare for closing, 
such as the seller gathering documents and the buyer obtaining the funds to pay. 
During this phase, a few or many additional contracts will be negotiated: assignment 
of leases, employment agreements, forms for the transfer documents (titles for boats, 
planes, motor vehicles; deeds for real property; bill of sale; patent and trademark 
assignments). 

3. The closing occurs.  

B. What Factors Indicate a Sale is Appropriate?  

It is understood that every situation is unique. There are indicators. These are some: 

1. An unsolicited offer of purchase is made.  

2. The main owner is 50+ and does want to create something else in his or her life. 

3. The enterprise needs more capital than it creates from operations. 

4. Other owners of the business want to sell out. 

5. Obtaining needed capital is not available from lenders or from issuing minority Stock.  

6. The owner believes the “key” to the business is becoming passé and believes there are 
potential buyers who do not realize that. (Manufacturer of horse carriages in 1915; 
manufacturer of desktop PCs in 2011; leveraged oil exploration company in 2013.) 

II. TRANSFER AT DEATH 

Planning for a transfer at death is easy as pie, with only one hurdle: you have to do it. 
Make sure you and your clients set up an appointment with an estate planning attorney; return 
the attorney’s questionnaire; show up to sign! 

Stock in a business is property that is included in the decedent’s estate, being devised by 
a will or passed by inheritance. By more complex planning, the Stock may be transferred during 
life to an LLC, to a limited partnership or to a revocable trust, effectively passing on the Stock in 
a manner similar to that of a will. Finally, by very careful planning through a business attorney, 
Stock in an LLC or partnership may be transferred at death by the LLC company agreement or 
by the agreement of limited partnership.  

Because almost all Stock is going to be community property, planning requires 
addressing the spouse’s 50% interest in the Stock, which cannot be addressed in a will and is not 
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addressed in inheritance. Texas law provides that spouses have no management rights, only 
financial rights. 

Transfer at death, or during life by revocable trust, does not allow for the possibility of 
transfer of the assets of the business, only transfer of the Stock.  

III. TRANSFER DURING LIFE TO CHILDREN OR CHARITY 

The appropriate first step for many is to convert the business that is now a corporation 
into an LLC or limited partnership. The corporate structure does not allow for separation of 
income from control that is so often important in family business planning. Do not be concerned 
that your accountant wants you to continue to have “S corporation” status, since that is a federal 
income tax characteristic available to the LLC (although not to the limited partnership structure.) 
Normally, the LLC and limited partnership are federally taxed under subchapter K, known by 
many as “partnership taxation.” My model forms for the company agreement of an LLC taxed 
under subchapter S are published several places and thus available for the use of attorneys with 
some understanding of partnership and “S” taxation. You must use an attorney with that tax 
understanding for the conversion, as an accountant cannot supply the knowledge that is 
necessary for the creation or conversion of a business entity.  

A. Many persons would like the following result for children:  

1. All children (“y”) receive a split of the business profits and the equity upon later sale. 

2. Fewer children than y are involved in management of the business. 

3. One or more children are employees of the business.  

That result can easily be achieved with an LLC or limited partnership, but not with a 
closely held corporation: all children are LLC members or limited partnership limited partners, 
and the children to have management authority are LLC managers or limited partnership general 
partners.  

B. Another method many have found successful is the use of a private foundation.  

This succession plan focuses some on estate tax savings (generally only of interest to 
couples with an estate worth more than $10.8 million) but mostly on income tax savings, while 
focusing the transfer of value to charities rather than to children. Some persons, Bill Gates and 
Warren Buffet being the best-known examples, want to emphasize charity rather than children. 
The private foundation allows for the split between charity and children during life, with the 
ability to make adjustments that comes with being alive. The private foundation increases the 
total after-tax value of a person’s estate by funneling revenue away from the IRS to charities. 

IV. TRANSFER DURING LIFE TO EMPLOYEES 

For a childless business owner, or an owner who desires to pass management to trusted 
managers, in addition to method (1), a generally more reasonable method is to use an ESOP as 
the “purchaser” of the business. The acronym ESOP stands for Employee Stock Ownership Plan, 
which is a federal income tax-based concept. See, generally, Miller, Scott “The ESOP Exit 
Strategy” Journal of Accountancy (March 2010), and the Web site of the National Center for 
Employee Ownership, www.nceo.org. The business must be taxed under subchapter S or 
subchapter C. 
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V. TRANSFER BY INITIAL PUBLIC OFFERING (IPO) OR OTHER OFFERINGS 

The planning undertaken well before a public offering is made is to have five years of 
fully audited financial statements. So, the first step is to obtain those services from an IPO 
accountant. 

An IPO is the goal of many entrepreneurs, but achieved by few. The IPO process is the 
business’s issuance of Stock to the public for ownership, diluting or even eliminating the Stock 
of the owner. The business’s Stock is then traded on a public exchange. By doing this, the owner 
cashes in over time through obtaining dividend distributions with the new Stockowners, and 
selling the owner’s Stock through public stock exchange sales. IPOs and all aspects of publicly 
held Stock are controlled by regulations of the federal Securities and Exchange Commission 
(SEC) and by the “Blue-Sky Laws” of every state.  

Arranging an IPO requires a great deal of work by attorneys and accountants, and 
requires an investment banking firm. This is not something that as a one-person law firm I can 
do, although I am valuable as a planner. In addition to the large law firms in town, law firms that 
can perform the law work include BoyerMiller (Boyar & Miller, P.C., Steve Kesten), and Dow 
Golub Remels & Beverly, LLP (Rick Spencer). Investment banking firms in Houston include 
GulfStar Group GP, LLC and affiliates (Eric Swanson, Colt Luedde) and Simmons International. 

A “mini-IPO” can be undertaken through a private offering. A private offering is subject 
to securities laws, but involves far fewer investors and dollar amounts, and is limited to qualified 
investors. There is less work to do than with a public IPO, and an investment banker is usually 
not involved. Most often, limited partnerships are used as the business structure, but an LLC can 
be used. I can do this work, as can Houston attorneys John Boyer, Joanne Cassidy and Lanier 
Yates. 

VI. INVOLUNTARY TRANSFER 

When a business is unable to pay its debts as the debts become due, or is balance sheet 
insolvent, a restructuring or liquidation in bankruptcy, or a workout without being in a 
bankruptcy case, may occur voluntarily or involuntarily. The overall Chapter 11 event is the 
transfer of Stock away from the owner to new owners who provide no new capital, only the 
reduction of debt; to the business owner, it thus has the opposite effect of an offering. The 
Chapter 7 result: liquidation. 

Co-owners have disputes. Plan for those by including thought out resolution procedures 
in the LLC or partnership agreement or corporation bylaws. Be a buyer or seller in a fair process. 

VII. TERMINATION AND SHAREHOLDER DISTRIBUTION 

This process used to be called “dissolution.” Today it is called “winding up and 
termination.” This is not usually how an owner wants things to end, but this is most common. 
When the owner says to himself or herself, the business just is not doing it anymore, the entity 
should be properly put to bed. The business may be solvent or insolvent. The process is set forth 
in the Texas Business Organizations Code and is relatively painless in most instances. It cuts off 
claims against the owners in most instances, and always from the Texas Comptroller of Public 
Accounts for future franchise tax liability. Do the ending properly and you will benefit.  
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Sterling A. Minor graduated from Duke University and from Southern Methodist University 
School of Law. Since 1977, he has practiced business law inclusive of LLCs and partnerships, 
commercial real estate, estate planning, business tax, and Chapter 11 reorganizations. Sterling 
has been a frequent lecturer and writer in the areas of his law practice. He is peer-rated AV 
preeminent. His Web site is sterlingminorlaw.com, at which contact and further instructive 
information is provided.  


